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Abstract: 

Jurisdictional criticism is defined as “the subjection of legislation to the rule of law”. Jurisdictional 

criticism of lawmaking actions is practiced in various practices in not the same parts of the world. 

Jeremy Waldron rests his argument against the case of jurisdictional criticism on the premise that the 

courts are no better than the legislatures at resolving disputes. Richard Fallon on the other hand 

diligently refutes the idea endorsed by Waldron contending that the fairness and legality of a 

procedural mechanism depends on the end that they serve. 
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1. Introduction  

Since jurisdictional criticism is reasonably designed to improve the substantive political justice by 

safeguarding against the violation of rights of the individuals, it is reflected politically legitimate. 

While US judiciary authorizes the court to repeal an unauthorized legislation, the judiciary in the 

United Kingdom is authorised only by means of the declaratory authority. The judiciary in UK can go 

no additional than directing that a law is unconstitutional and should be amended. Jurisdictional 

criticism is often challenged on the ground of democratic legitimacy for its counter-majoritarian 

outcome. Nevertheless it is imperative to comprehend that the political legitimacy of judicial criticism 

is a supplementary holistic slant and representative legality only arrangements a part of it. Auxiliary, 

the democratic practice is repeatedly not the flawless single and in such cases, jurisdictional criticism 

acts as the protector of societal commitment to the protection of individual rights. Consequently, the 

shortage of democratic legitimacy in the practice of jurisdictional criticism is often revamped by a 

more looked-for constitutionally genuine consequence.  

 

Not the same standards of judicial criticism are experienced in dissimilar parts of the world contingent 

on the legal system and the entity of the criticism. When dealing by means of jurisdictional criticism 

of vital rights, its counter-majoritarian characteristics is ignored for the greater cause of the protection 

of rights of individuals. This does not hold true in case of criticism of socio-economic rights. Judicial 

interference in these cases is often criticised as the destruction of statutory mandate of separation of 

power. Consequently, it becomes important to reconnoiter the ultimate notch of interference by the 

court in these cases that would preserve synchronization amongst the diverse structures of the 

egalitarianism. This paper commits to explore the standard of jurisdictional criticism that is most 

suitable by means of regards to the socio-economic rights, particularly in India. Standard of criticism 

by means of respect to socio economic rights have generated huge debate. 

 

2. Standard of Jurisdictional Criticism and their Justifications  

The two clearly identified practices of jurisdictional criticism practiced across the world are the strong 

and the weak practice of jurisdictional criticism.  Strong practicie of jurisdictional criticism exists 

when the reasonable interpretation by the court prevails over the reasonable interpretation by the 

legislature. The court, in this system, has the authority to interpret the constitution. Apart from 

deteriorating the application of a statute, the court, in a strong jurisdictional criticism system, can also 
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modify a statute to make it compatible by means of the provisions of the constitution and practice to 

individual rights. In a sturdier practice of jurisdictional criticism, the court even has the power to 

strike down a law from the statute volume altogether. Some European courts and even Indian courts 

have this power. The weak practice of criticism, in contrast, places legislature as the ultimate 

authority by means of regards to the interpretation of the Constitution. In this process, the court can 

scrutinize a particular legislation for its traditionalism to discrete rights but may not deterioration to 

apply it. The effect is only declaratory in such cases. A court in United Kingdom may issue 

“declaration of incompatibility” in the cases where the court is satisfied that the provisions of a 

particular legislation is incompatible by means of the Convention rights which are set out in the 

European Convention of Human Rights as incorporated into the British Law concluded the Human 

Rights Act, 1998. The Human Rights Act itself provides that such declaration by the court does not 

render an Act unconstitutional and further, such announcement is not required on the parties. It simply 

has a declaratory consequence. A further feebler practice of jurisdictional criticism survives in 

countries like New Zealand.  

 

3. Jurisdictional Criticism and Social Welfare Rights in Comparative Constitutional Law 67  

The standard set on the premise of “the full blast of sundry opinion” as mentioned by Michelman and 

endorsed by Professor Tushnet, is not a realistic standard according to Armstrong. “Full blast of 

sundry opinion would mean taking into consideration the opinion of all the individuals taking part in a 

deliberation. The reality on the contrary is that the rule of majority and not the rule of unanimity 

prevail in legislature. It is rather impossible to have a unanimous opinion on every matter for a not the 

same opinion of merely one person would cause moving away from unanimity. The next best thing is 

, decision of majority. However, often the situation is such that the tyrant majority tramples over the 

interest of the minority let alone disregarding it. , Armstrong argues that it is not only the judiciary 

which fails to take into account the unanimous opinion of the people falling under its jurisdiction. The 

legislature too fails in bringing out unanimous ideas. Further, the strong practice of jurisdictional 

criticism also derives its legitimacy on the ground that the laws enacted are many a times the will of 

the elected representatives and not the direct will of the people. Even an honest representative often 

fails to uphold the interest of the people due to inertias including inadequate representations; political 

inequality etc. In such cases, the court invokes its authority to protect the interest of the society by 

protecting the commitments it has made to individuals residing by means of in it. Social rights are 

essentially the constructive rights in contrast to the civil and Political rights which are negative rights. 

While the civil and political rights abstain the state from certain acts that infringes the rights of its 

people, the social rights obliges the state to take certain action in furtherance of the welfare of the 

persons. Social rights are constructive because they involve affirmative action either in the practice of 

funding or convinced constructive actions.
 

As respects the relation between these negative and 

optimistic rights are concerned, the Indian Nationalist leaders found the both of the rights to be 

interconnected and inseparable. The being of socio economic rights is well acknowledged but its 

enforceability has been quite a deliberated topic. Constitutional scholars have been disbeliever about 

the enforceability of such rights in the court of law. The critics suggest keeping jurisdictional criticism 

outside the ambit of court for normative as well as constructive reasons. Most of the constitutional 

scholars argue that the constitutional fortification of rights outspread merely to comply by means of 

the negative civil and political duties obligatory on the state and in no way prolongs to necessitating 

the state to accomplish constructive duties.  

 

4 Standard of Jurisdictional Criticism in Not the Same Legal System By Means of Respect to 

Socio-Economic Rights  

Jurisdictional criticism has often been deliberated by means of respect to fundamental rights. Many 

scholars are of the opinion that strong practice of jurisdictional criticism often protects the interest of 

the minority which a scrawny practice of criticism fails to safeguard. But it is interesting to explore as 

to which practice of jurisdictional criticism is suitable for the implementation of socioeconomic 

rights. As Professor Tushnet recommends that a feeble practice of criticism is more appropriate for 
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American legal structure, his disputation is fundamentally arguable. The jurisdictional criticism 

structure of a country is exceedingly dependent on its antiquity and the establishment of the 

constitution. The Latin American judiciary has been dynamically protecting the social rights since the 

dismantling of the earlier demanding and despotism regime. The Latin American courts are specially 

working for the interest of the often excluded social minority groups who lack acceptable or no 

representation in the political decision making. The South African position is quite interesting. South 

African judiciary practices a weak practice of jurisdictional criticism but the contemporary South 

African jurisprudence appears to be a direct refutation to the traditional claims of disastrous penalties 

consequential from the implementation of socio-economic protections. The interim constitution of 

1994 contained very basic social welfare rights like right to education and welfare of children. This 

was due to the weak strength of the present ruling government existing then. But the concluding 

Constitution that was passed by means of requisite majority of the Assembly on 10
th

 December 1996 

contained extensive socioeconomic rights. Critics of these rights were of the judgment that these are 

not universally recognised fundamental rights and that the justifiability of such rights would violate 

the constitutional mandate of separation of power. These contentions were out rightly prohibited by 

the 1996 Constitutional court in the case In Re Certification of South African Constitution and hence, 

the contemporaneous South African Constitution specifically comprises the core social rights in its 

text.  

 

5. The Indian Position By Means of Respect to Jurisdictional Criticism of Socio-Economic 

Rights 

Jurisdictional criticism of lawmaking actions, these illustrations would not hold much consequence. 

Now, before we proceed by means of the discussion as to which practice of jurisdictional criticism of 

legislative action is best suited for India by means of respect to socio-economic rights, a few 

important points need to be answered. The primary question to be looked into is the status of 

jurisdictional criticism in India and the standard of jurisdictional criticism permitted as per the 

constitutional provisions. As M.P. Jain contends, the scope of jurisdictional criticism is narrower in 

India as compared to USA. The fundamental rights in Indian constitution are precisely worded by 

means of the restrictions demarcated unlike its US complement where a vast power is granted to the 

judiciary. It is presumed that the constitution creators were anxious that the court will be up stretched 

to the level of super legislature if such exposed ended power is vested in the judiciary. But in 

vindictiveness of altogether the difficulties, the Indian judiciary has supported a vibrant mode of 

jurisdictional criticism in India. Again as struggled by M.P. Jain, the Indian constitution openly 

permits jurisdictional criticism under Articles 13, 32, 131-136, 143, 226 and 227 of the Constitution.
  

 

The Supreme Court has established the significance of jurisdictional criticism in India time and over 

in the judgements of numerous cases. , it is clear that India practices a strong practice of jurisdictional 

criticism as far as the enforcement of fundamental rights are fretful. In fact, Article 13 by means of its 

overt provision forbids a feeble practice of criticism as far as fundamental rights are afraid. Bestowing 

to the establishment of Article 13(2), State shall not make any law which restrains or takes away any 

fundamental right. Not only this, Article 13 confers a power and duty on the judiciary to declare a law 

void. This power is not simply a declaratory power. A law turns out to be void as soon as the Indian 

judiciary declares it to be inconsistent by means of the provisions of the constitution. To maintain 

organisational deference, neither the courts easily declare a law unconstitutional nor does the 

legislature re-enact the law declared unconstitutional by the court very easily. The strong practice of 

criticism still exists and cannot be transpracticeed into a weak practice of criticism as far as 

fundamental rights are concerned.  Since this paper aims to explore as to which practice of 

jurisdictional criticism is best suited for the socio economic rights in India, it is plausible to move 

away from fundamental rights and focus on the socio-economic rights instead. The socio-economic 

rights in India are laid down in Part IV of the Constitution as the Directive Principles of State Policy 

and are made non-justiciable by the court under Article 37 of the Constitution.  
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When the legislature enacts a law which is in contravention to Part IV of the Constitution, the 

judiciary might exercise its weak practice of criticism and initiate a deliberation that the provisions of 

the Act violates the principles laid down in Part IV. But this exercise can be initiated only in case of 

an enactment that violates the principles laid down in Part IV of the Constitution and not by means of 

regards to enforcement of social-welfare rights in case of legislative or administrative inactions. 

Socio-economic rights, as discussed in the previous part of the paper, require the state to initiate some 

constructive actions on its part. Judiciary’s intervention in such cases is often observed as an intrusion 

for often it comes in conflict of state’s plan. Professor Tushnet suggests that whenever the conflict of 

interest becomes too strong between the not the same organs of the state, a weak practice of criticism 

becomes useful. Weak practice of criticism requires repeated interaction between not the same organs 

of the state over the interpretation of the Constitution. Also, since the conclusion is reached over 

intensive deliberation, the practice of consensual outcome becomes more likely. When there exists, a 

genuine uncertainty about some consequences, deliberation brings out better outcomes as compared to 

compulsive orders. Tushnet, in his paper, The Core of the case for and against Jurisdictional criticism, 

spends some time discussing about certain rights which are explictly declared non- judiciable by the 

Constitution. He makes an attempt to convince that jurisdictional criticism in such cases creates and 

additional veto power which might result in under enforcement of the rights. In any case, when the 

Constitution expressedly prohibits the court from adjudicating such rights, jurisdictional criticism can 

only invalidate laws by which the legislatures seek to promote certain constructive rights. The 

judiciary as it is, is not authorised to promote these rights on their own. This in no way means that 

Tushnet endorses judicial enforceability of such rights for he warns that judicial enforceability of 

constructive rights might result in non-enactment of laws by the legislatures. When the legislature 

deciphers that enactment of a law would authorise the court to demand more from the enactment than 

is actually intended, then they would refrain from making laws altogether. 

 

Framing Professor Tushnet’s argument into our own Constitutional model, it appears plausible to 

allow weak practice of jurisdictional criticism for the socio-economic rights enshrined in the 

Constitution in the practice of Directive Principles of State Policy. Strong practice of jurisdictional 

criticism as it is, would require amendment of Article 37 which as mentioned by Professor Singh, 

would not create disharmony between fundamental rights and Dirctive Principles but would come by 

means of its own serious consequences. Professor Singh  suggests another intriguing option for 

enforcing the socio-economic rights. Since the courts often lack competence and expertise to enforce 

constructive rights, he proposes various administrative institutions empowered under the law to use 

their statutory powers to ensure the implementation of these constructive rights. He cites the National 

Human Rights Commission as one of these institutions who can balance this additional function of 

enforcing socio-economic rights by means of the existing function of protecting the civil liberties of 

individuals. It seems plausible to harmonise the solutions raised by the two legendary Constitutional 

law scholars to solve the debate of enforceability of socio-economic rights in India. Following 

Professor Tushnet’s suggestion of a weak practice of jurisdictional criticism, the judiciary might take 

the opportunity to make a declaratory statement on socio-economic rights. Realising Professor 

Singh’s idea might result in deliberation between the court and the administrative authorities 

empowered by the statutes to make practical approaches to handle the issues.  

 

6. Conclusion  

The main purpose of jurisdictional criticism is to ensure that the laws enacted by the legislature 

conpractice to the rule of law. The practice of jurisdictional criticism varies in not the same parts of 

the world based upon its history and legal system. It is not right to assume that jurisdictional criticism 

of a legislature confers the judiciary by means of an upper hand over the other two organs of the 

government. Criticism of fundamental rights has been accepted as a legitimate practice in a 

democratic country either in the practice of a necessary evil or as a just requirement.  Purpose of the 

present work was to explore the present practice of jurisdictional criticism for the socioeconomic 

rights in India. From the discussion of the fundamental preview of related cases, it is comes to clear 
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that the fundamental rights and the Ordinance Principles are not firmly divided according to civil and 

political rights on one hand and economic, social and traditional rights on other hand correspondingly. 

Moderately, the dissection is on the root of constructive and adverse rights though the alteration 

between constructive and negative rights has also been blurred by means of in Part III of the 

Constitution. Protection of human authorizations needs to realize induced socio-economic rights. 

Various agencies of the Institutions like National Human Rights Commission often have to make the 

necessary efforts and it have to provide the adequate direction of realization of certain constructive 

rights required for the protection of the fundamental rights in spirit among the necessary places and 

people. There is also need to dialogues between these institutions and agencies might be ready to lend 

a hand in the actual apprehension of the ample desirable constructive rights.  
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